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GARNISHMENT BY FOREIGN ATTACHMENT — CONFLICT 
WITH EXEMPTION LAWS. 



In a recent case in Mississippi, in which the writer was of counsel, a 
railroad employe of a company operating a road in Mississippi and 
Tennessee, incorporated in both States, was sued in Tennessee for a debt 
contracted there, by process of foreign attachment, and his wages for 
one month in the hands of the company were attached by garnishment. 
He was a resident of Mississippi, the work for which the wages were 
due was done in that State, and were usually paid to him there. He 
brought suit in Mississippi for the amount due him, and the company 
set up in defense, first in abatement and afterwards as a ground for a 
stay of the judgment, the proceedings in Tennessee. The court al- 
lowed this defense, except as to twenty dollars, that amount being 
exempt under the Mississippi statute, and gave judgment for that sum. 
The result was that the company was compelled to pay this twenty 
dollars twice. A similar state of affairs was presented in III. Central 
Ry. Co. v. Smith, 70 Miss. 344, where the same result followed. 

The question which this class of cases presents, and which it is pro- 
posed to discuss here, is whether a debt due and payable in one State, 
between residents of that State, is garnishable in another State by mere 
service of process on the garnishee; and, if so, whether the entire 
debt is garnishable, or only that part of it which is not within the ex- 
emption laws of the first State. And, again, to what extent, if any, 
can the garnishment proceeding in the foreign State be pleaded in de- 
fense to a suit pending between the original debtor and creditor in the 
State of their residence. 

It is nowhere denied that in a suit by a creditor against his debtor, 
the latter may set up in defense the pendency of garnishment proceed- 
ings in another State wherein the debt due by him has been attached 
by garnishment, proper service being had on the garnishee in such a 
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manner as to confer jurisdiction of the debt on the foreign court. In 
the early case of Embree v. Hanna, 5 Johns. Ch. 101, decided by no 
less a jurist than Chancellor Kent, the facts were these: 

H., the defendant, a resident of Maryland, was indebted to E. & C, partners in 
trade, on a book account. E. & C. dissolved partnership, C. assigning all his in- 
terest therein (including the debt due by H. ) to E. Afterwards Bach, a creditor 
of E., attached the debt due from H. in his hands, the law of Maryland ex- 
pressly allowing a non-resident creditor to attach the goods and credits of a non- 
resident debtor. After the attachment had been levied in Maryland, this suit 
was brought in New York by E., the partner, against H. to recover the same 
debt, H. being arrested by proper process in New York. The Chancellor held 
that the attachment proceeding in Maryland could be pleaded in abatement of 
the suit in New York. He said : 

" Nothing can be more clearly just than that a person who has been compelled 
by a court of competent jurisdiction to pay a debt once should not be compelled 
to pay it over again. It has accordingly been a settled and acknowledged princi- 
ple in the English courts that where a debt has been recovered of a debtor, under 
the process of foreign attachment, in any English colony or in these United 
States, the recovery is a protection in England, to the garnishee against his 
original creditor, and he may plead it in bar." 

The doctrine of this case has been upheld and applied in many sub- 
sequent cases, a discussion of which would consume much space; they 
are, therefore, merely cited. See Crawford v. Clute, 7 Ala. 157; 41 
Am. Dec. 92 ; Bovme v. Joy, 9 Johns. 221 ; Railroad Co. v. May, 25 
Ohio St. 347; Harvey v. Great Northern R. Co., 50 Minn. 405; 17 
L. R. A. 84; Bank v. Rollins, 99 Mass. 313; Wallace v. McConnell, 

13 Pet. 151; Updegraff v. Spring, 11 Serg. and R. (Pa.) 188; Tur- 
ner v. Sioux City R. Co., 19 Neb. 241. 

There is some variety of opinion as to how the foreign attachment 
proceeding should be pleaded, some of the courts holding that it 
may be properly pleaded in abatement; others that it may be pleaded 
in bar; while still others hold that judgment should be rendered, 
but execution on it stayed until the attachment proceedings have 
been concluded. See Yazoo etc. R. Co. v. Fulton, 71 Miss. 389; 

14 So. Rep. 272; where the last view is upheld and the authorities 
collated for all three propositions. The better rule seems to be that the 
proceeding should be pleaded in abatement if still pending and unde- 
termined, but in bar if ended and execution has issued, or is about to 
issue, against the garnishee. Irvine v. Bank; 2 W. & S. (Pa.) 190; 
Loivry v. Bank, 2 Ibid. 210. See Harvey v. Railway, 50 Minn. 405 ; 
17 L. R. A. 87. 

The point of difference among the authorities is as to when the for- 
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eign court acquires jurisdiction of the debt garnished, one line of cases 
holding that mere service on the garnishee is not enough to confer juris- 
diction, unless such service is made at the residence of the garnishee, or 
unless the principal debtor has been himself duly and personally served 
with process within the territorial jurisdiction of the court; another 
class holding that service on the garnishee alone, wherever found, is 
enough. 

The courts of Tennessee belong to this latter class. The case 
of Holland v. Railroad, 16 Lea, 414, was one in which the Mobile 
& Ohio Ry. Co. was garnished by attachment as to a debt owing by it 
to a resident and citizen of Alabama, for work done in one of the 
company's local offices in Mobile; the court held that the Tennessee 
court, by mere service on the garnishee, acquired complete jurisdiction 
of the debt, and compelled the company to pay it over to the attaching 
creditor. Later Tennessee cases go even further, and all of them hold 
that no exemption belonging to the principal debtor under the Alabama 
law could be allowed him in such a case, and that, since the Tennessee 
statute confined its exemptions to residents, he could claim no exemp- 
tion at all, even when properly pleaded by the garnishee. See Carson 
v. Railroad, 88 Tenn. 650; 8 L. R. A. 412; Railroad v. Barnhill, 
91 Tenn. 395; 50 Am. & Eng. R. Cas. 646; 19. S. W. Rep. 21. 

The rule in Pennsylvania is practically the same, as expressed in 
Morgan v. Neville, 74 Pa. St. 52 : 

M. owed N. wages for labor contracted for and performed in Pennsylvania ; N. 
owed S. for goods sold to him in Pennsylvania, in which State all three were 
resident. S. went over into Maryland and attached the debt due by M. by 
serving him with process there, such a proceeding being allowed in- favor of a 
non-resident under the Maryland statute. M. gave N. notice of the attachment. 
S. obtained against M. as garnishee a judgment for the amount due by him, 
which he paid. It was held that this was a complete defense to a suit by N. 
against M. in Pennsylvania for the debt ; that S., as a citizen of Pennsylvania, 
had, under the Federal Constitution, a right to sue in Maryland as he had done ; 
and that the Pennsylvania law, which exempted the entire debt due to N., could 
not operate in Maryland. S. P. in Bolton v. Pennsylvania Co., 88 Pa. St. 261. 

The Iowa rule is well expressed in the syllabus to the case of Mooney 
v. Union Pac. Ry. Co., in 14 N. W. Rep. 73: 

A debt due from one who may be sued in this State to a non-resident of this 
State, for services performed in the State of his residence, may be garnished in a 
suit instituted against him in the courts of this State, service by publication only 
having been had on him — although his salary has always been paid in the State 
of his residence and would have been exempt under the laws of that State. 60 
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Iowa, 346 ; 9 Am. & Eng. B. Cas. 131. The garnishee in this case was a corpora- 
tion of the Federal Government, operating its road through Iowa and other 
States. 

Similar views are upheld with much force in Eiehelburger v. Pitts- 
burgh etc. R. Co. (Ohio), 9. Am. & Eng. R. Cas. 159; Baltimore 
etc. R. Co. v. May, 25 Ohio St. 347; Mahany v. Kephardt, 15 W. 
Va. 622 (in this case service was had on the defendant, the principal 
debtor); Wabash Ry. Co. v. Dougan, 142 111. 248; 31 N. E. Rep. 
598; Harvey v. Railroad Co., 50 Minn. 405; 17 L. R. A. 84; in 
which last case the opinion of the court and argument of counsel con- 
tain an exhaustive citation of the authorities. See also Mars v. In- 
surance Co., 17 So. Car. 519; Drake on Attachments, sec. 700; Burl- 
ington etc. R. Co. v. Thompson, 31 Kan. 180; 16 Am. & Eng. R. 
Cas. 480. 

The doctrine in Mississippi, Wisconsin, Kansas, New York, and 
possibly other States, is radically different. 

la III. Central R. Co. v. Smith, 70 Miss. 344; 19 L. R. A. 577; S. sued 
the company for wages due him for work in its shops in McComb City, 
Miss., where it was always usual for him to be paid, and where all his 
fellow- workmen were always paid. The company set up in defense that it 
had been garnished in Iowa in a suit against S., and the wages due S. 
attached by his creditor there. The court held that this was no defense, 
the opinion giving as a reason that it would be an unendurable nullifica- 
tion of the State' s exemption laws, and also that the Iowa court had 
not acquired jurisdiction of the debt garnished. In a later case, in 
which there was no question of exemption, and in which the debtor 
had been served w r ith process in the foreign jurisdiction, the court 
recognized the garnishment proceeding as a defense and granted a stay 
of execution as to the amount of the debt garnished. See Y. & M. V. 
Ry. Co. v. Fulton, 71 Miss. 385; 14 So. Rep. 272. See also Pierce v. 
Chicago etc. R. Co., 36 Wis. 288; Bank v. Chicago etc. R. Co., 
45 Wis. 172; Renier v. Ilurlbut, 81 Wis. 24; 14 L. R. A. 562; 
Douglass v. Phcenix Ins. Co., 138 N. Y. 209; 20 L. R. A. 118; Rail- 
road v. Sharritt, 43 Kan. 375; 44 Am. & Eng. R. Cas. 357. But 
compare the dissenting opinion of Horton, C. J. , in this last case ; also, 
the opinion of the court by Brewer, J., in Burlington etc. R. Co. v. 
Thompson, 31 Kan. 180; 16 Am. & Eng. R. Cas. 480. 

The case of Pierce v. Chicago etc. R. Co. 36 Wis. 288, supra, be- 
ing an old case, has often been brought under review and almost as 
often condemned. Mr. Freeman declares it to be " utterly indefensi- 
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ble" (Executions, sec. 209, n. 2); Mr. Thompson assails it as unsound 
(Homestead and Exemption, sec. 866) ; and the courts of Tennessee 
(88 Tenn. 652) and Ohio (Eiehelburger case, supra) and other States 
repudiate its holding as without authority or principle to support it. 
It was, however, exactly similar to the Smith case (70 Miss. 344), 
above reviewed, both in its facts and its holdings. 

In the case of Louisville etc.- R. Co. v. Dooley, 78 Ala. 524, the 
company, garnished under an attachment from an Alabama court, set 
up the facts and pleaded the exemption laws of Kentucky for the em- 
ploye. The court said: 

" The debt in this case was contracted in Kentucky, the labor performed in 
Kentucky, for a corporation by a laborer, each resident in the State of Kentucky. 
The situs of a debt, in the absence of a stipulation to the contrary, is the domicile 
of the creditor. A court in Alabama could not obtain legal control of the res, or 
make any binding disposition of it, for process of attachment under our statute 
cannot change the rights of property situated without the State." 

It was accordingly held that no jurisdiction was acquired by the 
garnishment, first, because the res could not be brought under the 
legal control of the court; and, second, because the statute had made 
no provision for serving such process on a foreign corporation to reach 
a debt of this kind due in another State, citing Tingely v. Bateman, 10 
Mass. 343. This Dooley case is explained in a later case, in which 
the court held that garnishment by execution in a foreign State, based 
on personal service on the defendant, was a complete defense to a suit 
for wages earned and payable in Alabama, and exempt there, since 
the latter' s exemption laws could not be given extra-territorial fcrce. 
East Tenn. R. Co. v. Kennedy, 83 Ala. 462; 3 So. Rep. 852. 

The only case found in Virginia* at all touching the points under 
discussion here is that of Dorr v. Rohr, 82 Va. 359. In that case 
the defendant was in New York at the time of the attachment; it was 
in. 1861, during the war, and for this reason notice to him was impos- 
sible. The court held that as the statute made notice to the principal 
debtor an indispensable requisite, and such notice was in the nature 
of things impossible, and could not be obeyed if given, the proceed- 
ings under the attachment were void as being without jurisdiction. 

In a recent case decided by the Circuit Court of St. Louis one S., a 
resident of Missouri, owed H. , who was a resident of the same State, a 
debt of $15. S. being in the employ of a suburban railroad company 

*The writer confesses to a lack of familiarity with the Virginia decisions. A search of 
the indexes to each volume of reports from 12th Grattan down fails to reveal any case in 
point other than the one cited. 
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in East St. Louis, 111. , and his wages payable there, H. instituted suit 
in Illinois for the debt, and garnished the defendant's wages, his alleged 
object in so doing being to avoid the exemption laws of Missouri. The 
St. Louis Circuit Court, on application of S., enjoined H. from further 
prosecuting his suit in Illinois. — St. Louis Globe-Democrat, June 6, 
1895. 

In a case in Michigan, which was a suit against an employe of a 
railroad by one to whom a claim against him had been assigned, it ap- 
peared that the debt sued on was contracted in Indiana and was ex- 
empt there from execution and attachment. The debtor was in the 
employ of a railroad company in that State, and his wages were paya- 
ble there. It was held that the employe's wages could not be garnished 
in Michigan, he having done nothing whereby to subject himself to 
the jurisdiction of the courts of that State. The real point on which 
the case went off, however, was that the assignment of the claim against 
the employe had been made for the express purpose of evading the ex- 
emption laws of Indiana. Drake v. Lake Shore Ry. Co., 69 Mich. 
168; 37 N. W. Rep. 70. This case is reviewed in Wabash R. Co. v. 
Dougan, 142 111. 248; 31 N. E. Rep. 594; where an entirely different 
rule is laid down. 

This somewhat extended statement of the views of the various courts 
which have passed directly upon the question here under consideration, 
has been given in order for a more intelligible discussion as to what is 
the correct principle, as well as to enable any reader to investigate for 
himself should the occasion call for it. 

One may take any side of this several-sided debate and be in the 
best of company; the solution of the question is a mere matter of the 
toss of a coin or a count of noses, so far as the authorities are con- 
cerned. Certainly one set of courts is unquestionably wrong, and very 
far so, and the hardship which this conflict of jurisdiction presents is 
not to be endured. Nothing can be more abhorrent to any sense of 
justice than a system which results in requiring debtors to pay debts 
twice, and which is capable of being developed into an organized scheme 
of plunder. In many of the States the wages of employes for two 
months are exempt — as in the case from 60 Iowa, where the exemption 
amounted to $200; and other cases are reported in which the amount 
was high in the thousands. Any conflict of jurisdiction which results 
in a debtor's being compelled, though absolutely free from fault of his 
own, to pay a debt twice, is contrary to the most elementary principles 
of justice and to the spirit if not the letter of our constitutions. 
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We modestly submit that the solution lies in the proper determination 
of the question as to whether the attaching court acquires jurisdiction 
of the garnished debt* by mere virtue of the service on the garnishee. 
If it does, certainly no court can deny that the garnishee is relieved 
from liability as to the debt by paying it over under the attachment 
proceeding. 

It is believed that there can be no doubt, so far as principle is con- 
cerned, that the attaching court does acquire complete jurisdiction of 
the debt merely by serving the garnishee with process within its terri- 
torial jurisdiction; and such jurisdiction, once acquired, necessarily ex- 
cludes the jurisdiction of every other court whose proceedings are 
subsequent in point of time. The following reasons suggest them- 
selves: Attachment by garnishment is a proceeding in. rem, and where 
a court has by attachment secured possession or jurisdiction of the rem, 
no suit can be brought and judgment rendered against the garnishee in 
any other jurisdiction for the same rem, until the first suit has been 
concluded ; if it were otherwise there would be nothing to prevent the 
institution of forty-four suits and the rendition of as many judgments 
for the same debt in as many States, if proper service can be had. 

A debt can no more be in two different places at the same time than 
can any other thing capable of having a definite location. Its locality 
may, of course, vary at different times, and it may have several places, 
any one of which is a possible situs, and in either of which it may be 
reached by process of the courts. It may at the same time be within 
the reach of several courts of several States. But the moment it is 
seized by any court having the right to seize it by its process, then imme- 
diately it lias a fixed, definite and sole location, and is beyond the power 
of any other court. In this respect it is like a note of hand payable 
generally; such a note may be sued on in any State where personal 
service can be secured on the maker or debtor; so that, if the debtor 
is a wanderer or is a corporation existing in several States, there may 
be a dozen courts in each of a dozen States in which suit on the 
note might be brought. But the moment the creditor brings suit in 
any court having jurisdiction, no matter where, then the possible juris- 
diction of all other courts is destroyed. Just so in these garnishment 
cases; the attaching court having taken possession of the rem, no other 
court can have jurisdiction of it or control its payment until the at- 
taching court has relinquished its jurisdiction. 

Garnishment proceedings of the kind under consideration being pro- 

* Throughout this article the " debt" referred to is that due by the garnishee. 
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ceedings in rem, the only object of service of process is to secure juris- 
diction of the rem ; the question of jurisdiction of the defendant, the 
principal debtor, in any other respect is not involved ; nor are we con- 
cerned with notice of any kind to the defendant, the principal debtor; 
such notice is not necessarv in proceedings in rem, unless required by 
special State statutes. Under the rule of Pennoyer v. Neff, 95 U. S. 
719, and the cases following it, the owner of property is always charged 
with notice of the seizure of his property by judicial process and of all 
proceedings which may subsequently be taken with regard to it. 22 
Am. & Eng. Ency. Law, p. 139. 

The sole object being to secure jurisdiction of the rem by service of 
process within the territorial jurisdiction of the court, two questions 
arise: (1) Where is the rem ; and, (2) Being intangible, how is it to 
be seized by the court's process? 

In answer to the first, it has been variously said that the situs of a 
debt is at the residence of the creditor, at the residence of the debtor, 
or at the place of payment. But wherever its situs may be for other 
purposes, it seems beyond doubt that for the purposes of attachment 
and garnishment tlie debt is wherever the debtor happens to be ; it is 
with him, with his person, and inseparable from him. Suppose a 
debtor to have no attachable property, his creditor, a resident of Vir- 
ginia, might, without stirring from his home, sue him in any one of a 
thousand counties in the United States where he might happen to be 
and where process was served on him. But if the debtor remains 
stolidly at home, there is only one county in the country in which he 
can be sued and the suit prosecuted to a valid personal judgment. 
This illustration, though homely, none the less forcibly shows that the 
locality of a debt is where the debtor is; that where he goes, it goes. 
No other circumstance affects it; the residence of the creditor, the 
place of its origin, or similar matters have nothing to do with it; sup- 
posing, of course, that it is a debt recoverable in a transitory action, 
as all the debts of the character under consideration are. 

It occurs further that a debt is somewhat in the nature of a fund — 
in contemplation of law it is an actual, though intangible, fund which 
the debtor is under obligation to hand over to the creditor. In this 
aspect, the fund is certainly with the debtor, he having the possession 
while the right to possession is in the creditor. It would be a queer 
thing to say that the creditor has possession of this fund, and yet, hav- 
ing possession, may institute suit against the debtor for it: — the judg- 
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mcnt in such a suit would be that the debtor deliver up to the creditor 
something already in the latter's possession and which the former never 
had; the result being that the creditor would acquire something he 
already had in possession, the debtor would part with something he had 
never held. 

The rule which follows from this view, and which is the only just 
criterion for determining the situs of a debt, is that the debt has a situs 
wherever the owner of it may enforce payment of it. Whatever may be 
said of the process of reasoning by which this rule is arrived at, it can- 
not be denied that it is the proper rule and is supported by high 
authority. 

The case of Blake v. William*, 6 Pick. (Mass.) 285, was one in 
which W., a banker of England, having advanced money to pay a 
draft drawn on him by M., a citizen and resident of Massachusetts, 
became a bankrupt. After an assignment of his effects by commissioners 
in bankruptcy, but before notice thereof reached this country, the debt 
due him from M. in Massachusetts was attached in M.'s hands by trus- 
tee process (garnishment) by B. , a citizen of that State and a creditor 
of the bankrupt. It was held that the attachment was valid as against 
the assignment. Analyze and distinguish this case as one will, its 
holding is nothing more nor less than that a debt due by a resident to 
a non-resident is subject to attachment by a court having jurisdiction 
over the debtor (the garnishee) and that nothing more than mere 
service on the garnishee is necessary to confer jurisdiction over such a 
debt. Parker, C. J., speaking for the court, laid down the test above 
stated in these words: 

" This was a debt due from M. everywhere, in whatever country his person or 
property might be found. A suit might have been maintained by W. here, and 
therefore the debt may be attached here." Blake v. Williams, 6 Pick. 315. 

The same views are upheld and applied as the true test in Harvey v. 
Gt. Northern R. Co., 50 Minn. 405; 17 L. R. A. 88; Mooneyv. Union 
Pac. R. Co., 60 Iowa 346; 14 N. W. Rep. 343; and in other cases 
already cited. And in Mahany v. Kephardt, 15 W. Va. 622, the rule 
is stated with equal clearness and force: 

" But in this case, I think the Circuit Court had jurisdiction of the action, if 
for no other reason because at the time it was brought the B. & O. By. Co. was the 
debtor of said K. (the principal debtor) in the sum of $105, and might, at the time 
this action was commenced, have been sued therefor in the county of H. ( W. Va.), 
where it had a resident agent upon whom legal process could be served." 

There are a number of cases opposing this view as to where the situs 
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of a debt is in respect to attachments, but it is believed that none of 
them will stand analysis. 

In Renier v. Hurlbut, 81 Wis. 24; 14 L. R. A. 564; the facts, so 
far as they constitute the ground for the opinion and the decision of the 
court, were substantially these : 

The plaintiff, a Mrs. R., a citizen and resident of Wisconsin, sued the Dwelling 
House Insurance Company, a corporation of Boston, in a Wisconsin court, for the 
amount due her on a policy, and after judgment had been secured and affirmed in 
the Supreme Court, subsequent proceedings were instituted against the sureties on 
the company's bond to collect the judgment. The company set up in defense that 
it had been summoned by garnishment in Chicago, and tiiat the debt due to Mrs. B. 
had been attached there in a suit against her by a creditor of hers. The court held 
that this was no defense, and, reversing the judgment of the lower court, ordered 
judgment to be entered in favor of Mrs. R. for the amount claimed. The opinion 
by Judge Cassoday reviews the authorities at length, laying much weight on the 
principle stated in the early authorities that a non-resident, temporarily in a State, 
can not be garnished there for a debt due in another State (see Drake on Attach- 
ments (3d ed.) sec. 474; Tingley v. Bateman, 10 Mass. 246), but devotes most 
of the argument to the support of the conclusion that the situs of the debt due by 
the Insurance Company was in Wisconsin because that was the residence of Mrs. M., to 
whom it was due; and this was the basis on which the decision of the court rested. 

That this conclusion as to the situs of the debt is illogical, appears 
when we suppose that the Insurance Company had no agent in Wis- 
consin; then the debt, a garnishable thing somewhere always, was not 
garnishable outside of Wisconsin because its situs was in that State, the 
residence of the owner ; and it was not garnishable in Wisconsin for the 
reason that the garnishee could not be served there. It would be emi- 
nently a case of " now you see it, and now you don't " ; a locality that 
was not in Wisconsin nor outside of it. If the proposition that the situs 
of a debt as to garnishment process is only at the residence of the creditor 
who owns it be correct, then attachment by garnishment is impossible, 
except in the limited class of cases where the garnishee and his creditor 
live in the same State and the attachment is served there. Debts due 
to a defendant would be absolutely beyond the reach of legal process 
where the garnished debtor did not live in the same State with Ms 
creditor, because the party necessary to be served (the garnishee) be- 
ing in one State and the debt in another, no court could reach both. 
We would thus have an exemption created in favor of a very large 
class of property — an exemption which it was never intended by law- 
makers anywhere should exist. It would operate to render irresponsi- 
ble a very large class of debtors, and bring about a most undesirable 
state of affairs. 
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The case of Douglass v. Phoenix Ins. Co., 1.38 N. Y. 209; 20 L. R. 
A. 120; was a case very similar to the Wisconsin case just reviewed, 
and is open to the same objections. The court held that a debt due to 
a resident of New York by the Insurance Company, a corporation of 
New York, was not garnishable in Massachusetts by a creditor of the 
insured, by service on the local agent of the company there; for the 
reason that the situs of the debt was the residence of the debtor, New 
York. The objection to this view of the situs of a debt lies in the fact 
that it may operate to render the debt not garnishable at all, or subject 
to garnishment only at special intervals, since it is not subject to attach- 
ment under this view, except when the debtor is at his residence ; during 
the whole of the time he is elsewhere, it is beyond the reach of any pro- 
cess. No proposition is a correct principle which necessitates the ad- 
mission that the debt, a substantial and ever-existing thing until paid, 
may sometimes become suddenly non-existent and vanish into thin air, 
returning to life upon the return of the debtor to his home. Any 
theory is essentially wrong which admits of a state of affairs rendering 
the debt at some time non-attachable by reason of a manipulation of 
its situs. 

It is not known what disposal was made of the garnishment proceed- 
ings in Massachusetts, but if the rule stated above from Chief Justice 
Parker was followed, the court would hold that the Massachusetts court 
did acquire jurisdiction of the debt, and the result would be that the 
Insurance Company would be compelled to pay the amount of the 
policy twice. 

What seems to be a further and satisfactory reason for the view that 
the situs of the debt is where the debtor is, no matter where that may 
be, provided he can be sued there, is that the debt is not attachable 
anywhere, except where the debtor can be found; it can not be attached 
at the residence of the creditor and owner, nor at the residence of the 
debtor, nor anywhere else, unless the debtor is himself there. It would 
seem to follow irresistibly that the debt is where the debtor is, and never 
anywhere eke, no matter where that may be. 

The second of the questions above alluded to — as to how the debt, 
being intangible, is to be seized by the court's process — is answered in 
saving that there is but one possible way, to-wit, by serving the party 
owing it, who is supposed to have it in immediate possession. The pro- 
cess operates like an injunction: first, restraining the payment of the 
debt to anyone, and afterwards mandatory, requiring payment as the 
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court orders. Service of any other kind of process on anyone else 
could not possibly affect or add to the jurisdiction of the court thus ac- 
quired as to this particular property. This has been the principle upon 
which the courts have always acted, and upon which the proceedings 
by garnishment have been based. 

Objection has been made to the application of the propositivn above 
stated as to the situs of a debt to corporations organized under the laws 
of several States, or operating and doing business in several States; it 
is urged that such corporations are in the foreign State for one purpose 
only, and that in all other respects they are residents of and present in 
the State of their domicile only. This is easily answered by saying that 
the corporation, a railroad company for instance, is a resident of a 
State in which it operates its road by statute as a condition of its being 
allowed to enter the State, and therefore subject to all process issuing 
from courts of competent jurisdiction. It may be sued by anyone for 
any cause of action, though originating in another State; it may be 
enjoined as to a duty owing to one suing in the State court; may be 
subject to a writ of mandamus, or similar process; although the fiction 
remains true that the actual home of the corporation is in the State 
where its offices are. The corporation is subject to be sued in any State 
through which its road runs for any debt due by it, and for that reason 
is garnishable anywhere in the State as to that debt. It is construc- 
tively present in the State so far as the collection of that debt by the 
owner or his creditor is concerned. For example, the Illinois Central 
Railway Company, a corporation of Illinois only, is present in and a 
resident of Mississippi, through which its road runs, for every purpose 
connected with the service upon it of the process of the State courts, 
whether that process relate to a ciuse of action arising in Tennessee or 
elsewhere. Suits are daily brought against a foreign railroad corpora- 
tion in one State for injuries to the person committed in another State, 
and the jurisdiction never questioned. 

In regard to the question of exemption of debts from execution in the 
State where they were contracted and were payable, when once it is 
settled that the attaching court acquires jurisdiction of the debt by its 
attachment and garnishment, there is no longer any room for question. 
The attaching court having jurisdiction of the rem, no foreign court 
can interfere and require that the exemption laws of a foreign jurisdic- 
tion be enforced. Such matters are governed by the law of the forum ; 
no State can give its exemption laws extra-territorial effect, or insist 
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upon their recognition in a foreign State. This rule of law is elementary. 
Carson v. Railway Co., 88 Tenn. 646; 8 L. R. A. 412; Boy kin v. 
Edwards, 21 Ala. 261; Mineral Point R. Co. v. Barron, 83 111. 365; 
142 111. 248; Newell v. Hayden, 8 Iowa 140; B. & 0. R. Co. v. May, 
25 Ohio St. 347; Morgan v. Neville, 74 Pa. St. 52; BoUon v. Perm. 
Co., 88 Pa. St. 261; Railroad v. Barnhill, 91 Tenn. 395; 19 S. W. 
Rep. 21 ; 50 Am. & Eng. R. Cas. 646 ; Thompson on Homestead and 
Exemption, 20; East Term. R. Co. v. Kennedy, 83 Ala. 462; 3 So. 
Rep. 852. And see also Faulkner v. Hyman, 142 Mass. 53 ; Gilman 
v. Lockwood, 4 Wall. (U. S.) 409. 

If a debtor leaves the State of his residence, and carries with him 
his property, he can not claim for his property any exemption which is 
allowed him in the State he has left; his rights in that respect are 
governed solely by the law of the State in which his property is. It is 
a singular proposition that a State may enact a law that the property 
of its citizens, no matter where it may be, shall be exempt from exe- 
cution or other legal process, when it is in another State. 

In support of the general views here stated we may quote from Mr. 
Drake's eminent work on Attachments: 

"Whether the action (t. e., against the garnishee by his creditor) is brought 
before or after judgment rendered against a garnishee, the court pronouncing the 
judgment, having jurisdiction of the action and of the person of the garnishee, 
such judgment is conclusive against the parties and privies, and constitutes a com- 
plete defense to any subsequent action by the defendant against the garnishee for 
the amount the latter was compelled to pay, and this, although the court be a 
foreign tribunal." 

Section 700. See Mars v. Insurance Co., 17 So. Car. 519, approv- 
ing this language and intimating, though not deciding, that a court 
acquires complete jurisdiction of the debt by mere service on the 
garnishee. 

And in the well-known case of Cooper v. Reynolds, 10 Wall. 308, 
Mr. Justice Miller observed, a dictum, but a valuable one Coming from 
such a source: 

" So the writ of garnishment or attachment, or other form of service, on a party 
holding a fund which becomes the subject of litigation, brings that fund under the 
jurisdiction of the court, though the money may remain in the actual custody of 
one not an officer of the court." 



It is believed that the following propositions are correct and are con- 
clusive of the questions here raised: — 

1. The situs or locality of a debt, for the purpose of attachment, is 
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wherever the debtor may be sued for it, and is, therefore, where the 
debtor is, regardless of his residence or that of his creditor. 

2. That the debt is attached and brought under the jurisdiction of 
the court by service of the garnishment on the debtor within the terri- 
torial jurisdiction of the court; jurisdiction attaches as fully as if there 
had been actual tangible property attached under a proceeding in rem. 

3. That this jurisdiction of the debt having been acquired by the 
attaching court is exclusive, and no other court, by subsequent process, 
can acquire any jurisdiction of it until that of the first court has been 
relinquished. This would unquestionably be true of tangible property, 
and is true of mere debts. 

4. That the rights and remedies of the party, so far as that par- 
ticular property is concerned, particularly as to exemptions, etc., are 
to be determined by the laws of the forum; and that the exemption 
laws of another State can not be set up. The process of a State court 
of competent jurisdiction can not be interfered with as to property within 
the State by the exemption laws of a foreign jurisdiction. Such laws 
operate intra-territorially only. 

If these propositions are correct, those courts which refuse to allow 
garnishment proceedings in another State to be pleaded as a defense to 
a suit for the debt which has been garnished, are wrong. It is certain 
that either such courts are wrong, or that those courts which take juris- 
diction of a debt upon mere service on the garnishee are not right ; and 
to hold that the latter class of courts are wrong, would require a sur- 
render of jurisdiction, which no court in the country has done for itself, 

or should do. 

H. D. Minor. 
Memphis, Team. 

"THE DEEDS OF TRUST PUZZLE"— A REPLY. 



With due deference to the views of the accomplished and learned 
author of "The Deeds of Trust Puzzle," which appeared in the May 
number of the Register, the writer ventures to suggest some diffi- 
culties in the way of the solution proposed, and to offer another. 

Prof. Tucker states the case of three liens by deeds of trust upon 
Blackacre in favor of A, B and C, respectively, executed in the order 
named. The deeds in favor of B and C were duly recorded; A's deed 
was never recorded, but B had notice of it before he took his deed. 



